Docket  No.   PENN  82-33

Fact:  of  Violation - Citation No.   1042215,   July  31.   1981,   30 CFR  77.1303_fhj_

This  citation was served on Doan Coal Company,   and  it seems   clear
that   the  inspector issued  it because of the fatality.     An identical citation
was   served on Austin Powder Company after the inspector concluded  that
blaster Lucas was not under a suitable  shelter because  debris  from the
blast   in question  flew over his head while he was  standing some  thirty
feet   from a drill  rig which the inspector believed constituted  a  suitable
shelter.     Here,   since the victim was struck and killed by flyrock while
apparently  sitting on a  spoil pile observing  the blast,   the  inspector
concluded   that  a suitable  shelter was not provided,   and  that  the accident
the  victim was  not  cleared and removed   from the blasting area.

For  the same reasons  articulated in my findings and conclusions
concerning Austin  Powder's alleged failure  to provide  suitable blasting
shelters or  to  remove persons   from the "blasting,   I conclude and  find
that MSHA has   failed  to  establish  violations of  the part  of  respondent
Doan Coal  Company.     I find  that Doan Coal  took all  reasonable steps  to
remove persons  from the blasting area prior  to  the detonation.     Once the
call  came over  the mine radio  communications system,   the loader operator,
Albert  Bloom,   signaled the victim  to shut down the  crusher,   and when last
seen by Mr.   Bloom  the victim was walking on the road in  the direction
of  the scale house.     I conclude that  the victim must have known about  the
impending blast  since he shut  down his  equipment and apparently decided
to  go  on a  frolic  of his  own to  the coal spoil pile to view the blast.     In
these  circumstances,   I conclude that Doan acted reasonably,   and absent
any  requirement   that a mine operator  take a physical inventory of all of
its  personnel  and lead them individually to a safe shelter,   I cannot
conclude  that  Doan Coal Company could have done anything else  to  prevent
the  tragic  accident which occurred in this case.     Under  the circumstances,
the  specification in the citation  charging Doan Coal Company with  failing
to  remove all persons  from the blasting area IS VACATED.

With  regard to  the charge  that Doan Coal Company  failed  to  provide
suitable blasting shelters,   I conclude and find'that  the primary  responsibility
for  providing such shelters fell on Austin Powder.     MSHA's  attempts  to
hold Doan Coal Company responsible after the fact  on the  theory   that the
scale house was not a suitable shelter and did not have a sign  posted on
the  door identifying  it as  such is  rejected.     If MSHA believes   that a mine
operator  should  label  every piece of 'equipment or building as a   "suitable
blast  shelter",   similar to   those buildings labeled  "civil defense shelters"
to be used  in  the  event of  a nuclear holocust,   then MSHA should  seriously
think about promulgating some standards  and guidelines  in this  regard,     This
specification noted in the  citation is  also VACATED.

ORDER
In view of  the  foregoing findings  and conclusions,   MSHA's proposals

128shelter. Even though he indicated that his
